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A LAWYER’S VISION* 


T is now a century and more since that brilliant young French 

lawyer, Alexis De Tocqueville, came to study our institutions. 

His “Democracy in America” is still considered essential read- 
ing by many students of political science. 


The legal profession will remember with pride De Tocque- 
ville’s discerning appraisal of the proper role of the American 
lawyer : 


“In visiting the Americans and studying their laws, we 
perceive that the authority they have intrusted to members 
of the legal profession, and the influence which these indi- 
viduals exercise in the government, is the most powerful exist- 
ing security against the excesses of democracy. . 

“The more we reflect upon all that occurs in the United 
States, the more shall we be persuaded that the lawyers, as 
a body, form the most powerful, if not the only, counterpoise 
to the democratic element. In that country, we easily per- 
ceive how the legal profession is qualified by its attributes, 
and even by its faults, to neutralize the vices inherent in 
popular government. When the American people are intoxi- 


*Unless otherwise expressly stated, each editorial appearing in 
the Bar Bulletin expresses the views of the Bulletin Committee or 
the individual author, and does not necessarily express the views of 
the Los Angeles Bar Association, or its members, or any of its 
officers or trustees. 





LOS ANGELES BAR BULLETIN 


cated by passion, or carried away by the impetuosity of their 
ideas, they are checked and stopped by the almost invisible 
influence of their legal counsellors.” 
—Democracy in America, 
(Sixth Edition, 1876) 
Vol. I, pp. 348, 355-356. 


This vast public authority, which the very nature of our 
American institutions confers upon those of our profession, 
carries with it of course a correlative public responsibility. 


As we contemplate the present-day extent of this public au- 
thority and the attendant responsibility, it is interesting to recall 
a rather amazing prediction made by De Tocqueville in 1835, 
when he ended Volume I of “Democracy in America” with these 


words: 


“There are at the present time two great nations in the 
world, which started from different points, but seem to tend 
towards the same end. I allude to the Russians and the 
Americans. hay 

“All other nations seem to have nearly reached their 
natural limits, and they have only to maintain their power; 
but these are still in the act of growth. . . . these alone 
are proceeding with ease and celerity along a path to which 
no limit can be perceived. The American struggles against 
the obstacles which nature opposes to him; the adversaries of 
the Russian are men. The former combats the wilderness and 
savage life; the latter, civilization with all its arms. The con- 
quests of the American are therefore gained by the plough- 
share; those of the Russian by the sword. The Anglo- 
American relies upon personal-interest to accomplish his ends, 
and gives free scope to the unguided strength and common 
sense of the people; the Russian centres all the authority 
of society in a single arm. The principal instrument of the 
former is freedom; of the latter, servitude. Their starting- 
point is different, and their courses are not the same; yet each 
of them seems marked out by the will of Heaven to sway 
the destinies of half the globe.” 


One hundred and nine years later, Eric A. Johnston, Presi- 
dent of the Chamber of Commerce of the United States, report- 
ing “My Talk with Joseph Stalin” (The Reader’s Digest, Oc- 
tober, 1944, pp. 1-10) quotes the Russian Premier as saying: 


“*Foolish Hitler has done one good thing. He has brought 
the American people and the Russian people together. We 
must never allow anything to come between us again. We 
must work together after the war.’ ” 


Eric Johnston concludes : 


“The American people know too little about Russia. They 
understand less. They should know more and understand 
more. . . . When peace comes Russia and the United 
States will be the two strongest nations in the world, pos- 
sessing the larger share of the world’s military and industrial 
power. Yes, Stalin was right. War has brought us together. 
But the sand traps of many difficult problems lie ahead. Will 
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we be able to stay on the fairways of cooperation and friend- 
ship after we have crushed our common enemy? The destiny 
of the world may be at stake in that answer.” 


Has the French lawyer’s 19th Century vision of America 
and Russia become a 20th Century reality? 

Is the Bar today willing to discharge a public responsibility 
commensurate with De Tocqueville’s appraisal of the American 
lawyer’s proper role in public affairs?—W.C. M. 





A WORD FROM THE PRESIDENT 


I am writing this one week before election day. The cam- 
paign already has engendered strife and bitterness which may 
be aggravated in the closing days and hours of the contest. 
Regardless of which political party wins the election, our 
country will suffer if disunity continues after the votes are 
cast. America and what she stands for transcend in importance 
all contests for political power. When the result of balloting 
is made public the victors should be humble and the vanquished 
without rancor. It is the responsibility of the Bar of America 
to rise above political strife as soon as this contest is over 
and to give the fullest measure of support to those elected by the 
people in every sincere effort to keep America great and her 


people free. 





JUNIOR BARRISTERS 


Do you know your own signature? Can you tell whether 


or not ballots have been forged by examining the X marks? 
Could you tell whether or not the inscriptions on a tombstone 
have been altered? These and many other fascinating problems 
were discussed by Mr. Clark Sellers, the nationally famous 
handwriting expert at the well-attended monthly luncheon of 
the Junior Barristers held on Monday, November 6th, at the 
Los Angeles Athletic Club. 

Illustrating his remarks with slides, Mr. Sellers led the 
interested group through the ingenious steps and methods used 
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to test the genuineness of a document, to detect forgery, and 
to determine the authorship of written instruments. The case 
histories used as examples ranged from the Hauptmann-Lind- 
berg murder case to the more recent Allis-Chalmers strike 
dispute, from a Texas oil case involving a “forged” tomb- 
stone to a Los Angeles situation involving a faked promissory 
note. 


The program was one of the most interesting yet to be 
presented in the current monthly series of meetings sponsored 
by the Junior Barristers and was heard by an overflow audience. 
Mr. Wixon Stevens, Chairman of the Junior Barristers, stated 
that it will be absolutely necessary for reservations to be made 
and paid for in advance for future luncheons, in accordance 
with notices which will be mailed to all members.—R. S. S. 





HOW TO USE ACCOUNTING 
IN THE LEGAL PROFESSION 
—ANNOUNCEMENT OF ROUND TABLE LECTURES 


TARTING on Wednesday, November 22, 1944, at 5:30 

o’clock p. m., the Round Table Committee of the Los Angeles 
Bar Association will commence a series of ten lectures on the 
subject “How to Use Accounting in the Legal Profession.” 
These lectures are to be conducted by Dr. Park J. Ewart, 
Management Coordinator at the University of Southern Cali- 
fornia, and Dwight A. Moore, Instructor in accounting subjects 
in the War Training Division of the University of Southern 
California. 


This course is designed to select fundamental concepts in 
accounting which are of primary interest to practicing attorneys. 
The point of view and presentation will be that of how to inter- 


pret and use financial and other accounting statements and how: 


to utilize more effectively the services of accountants. 


A method for driving home these concepts by the use of 
practical problems has been designed by Dr. Ewart and Mr. 
Moore. By this method one learns the technique of a problem 
in a very simplified manner. These problems are unique in 
that they stimulate the imagination and lead an attorney through 
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a series of short jumps ahead to gain in an interesting way a 
practicable, workable knowledge of how to get the most out 
of accounting statements. 


The course will be given for ten consecutive weeks starting 
November 22nd, as above stated, and will embrace the following 
subjects : 

(1) How to Prepare Financial Statements 

(2) How to Record and Classify Financial Transactions 

(3) How to Read and Compare Financial Statements 

(4) How to Analyze Financial Statements for Management 

and Stockholders 

(5) How to Prepare Tax Statements 

(6) How to Prepare Reports for Financing 

(7) How to Prepare Reports for Bankruptcy and Reor- 

ganization 

(8) How to Use Cost Accounting Data in Contracts 

(9) How to Set Up a System of Trust Accounts and a 

System of Professional Accounts 

(10) How to Use the Services and Reports of Accountants 

and Auditors 


Dr. Ewart graduated at Pomona College in 1923, where 
he received his A. B. degree. In 1925, he received his M. B. A. 
at Harvard, and in 1942 his Ph. D. at the University of Southern 
California. Since 1924, Dr. Ewart has had intensive business 
and governmental experience as Special Agent for the Bureau 
of Foreign and Domestic Commerce, as an Associate in the 
Bureau of Business Research at the University of Iowa, and 
as Chief Accountant, Western Operating Properties of the 
Associated Telephone Utilities Company. 


Dr. Ewart has taught extensively at the University of 
Southern California, where he has been an Instructor in bank- 
ing and finance, Assistant Professor of finance, and at present 
is the head of the Department of Finance, which position he 
has held since 1940. He is also an Instructor of the American 
Institute of Banking, and the Director of Education of the 
Los Angeles Credit Managers Association. Dr. Ewart is a 
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recognized authority in the accounting field, having also written 
several books on accounting subjects. 


Dwight A. Moore received his B. S. in Administration 
at the University of Southern California, his M.B.A. at Harvard, 
and is a Certified Public Accountant. Mr. Moore is also 
Controller of the Wilshire Oil Company and Affiliated Com- 
panies. He has been an Instructor in accounting for the 
Extension Division of the University of California, and since 
1943 has been an Instructor in accounting subjects in the War 
Training Division of the University of Southern California. 
Mr. Moore is a member of the Controllers Institute of America, 
and a past President of the Petroleum Accountants Society 
of Los Angeles. 


This series of lectures to be conducted by Dr. Ewart and 
Mr. Moore will be held at 404 Bankers Building, 629 South 
Hill Street, Los Angeles, and is open to all attorneys irrespective 
of whether they are members of the Los Angeles Bar Associa- 
tion. The cost of the entire series to members of the Los 
Angeles Bar Association is $10.00, and to non-members, $15.00. 
Those deciding to participate in this course may register at 
the offices of the Los Angeles Bar Association, 1124 Rowan 
Building, for any evening, or may attend any of the lectures, 
at which time registration facilities will be available. 


Members of the Round Table Committee who have arranged 
this series of accounting lectures are: David Tannenbaum 
(Chairman), W. W. Clary, Dana Latham, Walter Nossaman, 
James C. Sheppard, Jr., and Samuel Maidman.—S. M. 





WOMEN’S JUNIOR COMMITTEE 


Hon. Stanley Mosk, Judge of the Superior Court, was the 


speaker at the monthly dinner meeting of the Women’s Junior 
Committee held October 18, 1944, in the Redwood Room of ° 
the Savoy Hotel. Judge Mosk spoke on “The Current Divorce 
Trend.” Adele Walsh Moran, Chairman of the Women’s 
Junior Committee, concluded the meeting by leading a question 
and answer discussion on the subject. 


This was the first of the regular monthly meetings held by 
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the Women’s Junior Committee after the summer months. The 
Spring calendar had been closed by a dinner meeting at which 
the President of the Los Angeles Bar Association, Harry J. Mc- 
Clean, was the speaker and honored guest.—A. M. 





BY THE BOARD 


Armed Forces: The board voted that remission of dues 
be extended to include members of the Association in 
auxiliary service attached to and serving with the armed 


forces. 


Thanks to Joe Crider: The Board, in recognition of 
the work of Joe Crider as Chairman of the Fifth War Bond 
Drive, (lawyers’ division) and also of his able assistant, 
Anna Brockaw, adopted a resolution of thanks to them, 
and also “to those who have given so generously of their 
time and talent to this work.” Incidentally, while the 
Association was given a sales quota of a million dollars, 
members actually sold $8,802,599 in bonds. Mr. Crider has 
been appointed Chairman of the Sixth War Bond Drive, 
to commence in November. 


City Commissions: Following receipt of a communication 
from Mayor Bowron, asking the Association to enquire into 
and take appropriate action to clarify the provisions of 
the city charter and state laws relating to the qualifications 
of city commissioners, President McClean appointed William 
C. Mathes, Paul Schwab and James H. Mitchell as a .com- 
mittee to make the investigation. 


A.B.A. Delegate; Alex W. Davis, who is now Junior 
Vice-President, was elected by the Board as official dele- 
gate of the Association to the House of Delegates of the 
American Bar Association, for the two year term, com- 
mencing with the date of adjournment of the A.B.A. 
September convention. 


Proposition No. 11: The Board unanimously disap- 
proved Proposition No. 11 on the November election ballot, 
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and voted to send a letter from the President to members, 
calling attention to the provisions and implications of the 
proposed measure.—E. D.M. 





COMMENT AND CRITICISM 


Guy Crump: It is too bad that the American Bar 
Association Journal is not more widely circulated among the 
members of the local bar. Of course, that is a matter that 
any one may remedy for himself: join the A.B.A. and get the 
Journal every month. It is always good reading. 

Those of us who have been privileged to read the Journal 
during the past three years know something about the great 
services rendered to the bar generally, as Chairman of the 
House of Delegates, by Guy Crump. While he now relin- 
quishes that high office to Tappan Gregory, of Chicago, he 
was chosen by the Assembly, as one of four delegates to 
represent, in the House of Delegates for a two year term, the 


general membership of the A.B.A. These are much prized 
offices, and Guy Crump was elected by the highest vote cast 
for the several candidates. Thus, the California bar will 
continue to be ably represented in the national body, not only 
by Guy Crump, but by Loyd Wright and Alex W. Davis, alsa 
of Los Angeles. 


40,000 Lawyers in Uniform! Do these figures surprise 
you? Last census gave the number of lawyers in the United 
States as 179,545. Allowing for the increase in four years, 
40,000 is about one out of every five lawyers, now in military 
service. These figures appear in A.B.A. Journal for October, 
under the remarks of the new president, David A. Simmons, 
who quoted Major-General Cramer, Judge Advocate General 
of the Army, as authority. 


Citizenship: About a year ago many bar associations, 
including our own, and most of the newspapers of the na- 
tion, began a sort of campaign to induce voters to register, 
and then to vote at all elections. From all over the country 
came reports of record registrations for the coming election. 
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This was reflected in the vote cast. It is encouraging to note 
the response to the efforts of innumerable organizations in 
stressing the value of an enlightened exercise of citizenship. 


“End The Nonsense”: It is remembered by most of 
us, with some annoyance, that certain departments and 
bureaus of the federal government impose admission re- 
quirements for lawyers to practice before such agencies. 
Now certain organized bar groups of New York, New 
Jersey, and Connecticut are supporting legislation to “end 
the nonsense.” That rule has been in effect, at least so 
far as the Treasury Department is concerned, and per- 
haps others, too, for 25 years. It is contended by the 
eastern bar groups named that admission to practice by 
the highest court of any state should qualify any lawyer 
to practice before any department. In this we all concur, 
and should lend our support to any such legislation. 

E. D. M. 


BAR’S COOPERATION WITH WAR COUNCIL 


ME: GreorcE K. Wuitwortu, Chairman of the Association’s 
Special Committee on War Council Induction Program, 
has rendered a mid-year report of its very extensive and important 
work during the period. 

The Committee was appointed by President McClean to carry 
out the State Bar’s plan of cooperation with State and Local 
War Council’s preinduction program, within the Los Angeles 
Metropolitan area. : 

Briefly, the Committee’s chief function is to provide an at- 
torney at each War Council preinduction meeting to answer the 
questions of inductees concerning their individual problems, and, 
when so requested, to assist in drafting their wills, powers of 
attorney, etc. 

The Committee members were selected from various dis- 
tricts in Los Angeles County, and from each of the Bar organiza- 
tions in the City; the importance of being able to devote the 
necessary time and energy to the work being emphasized. The 
present membership is fifty. 

The Committee has participated in every preinduction meet- 
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ing since May 9, by providing a lawyer speaker arid legal advisory 
panel. In describing the Committee’s activities, Mr. Whitworth’s 
report says, in part: 

“Meetings addressed includes all pre-induction mect- 
ings arranged by City War Council, of which there have 
been 32 to date. Attendance of inductees, exclusive ot 
their families, varies from 5 to 60, averaging 25-30. 
Families in attendance average 10 persons. The meet- 
ing program is usually divided into a speaking period, 
in which representatives of the Army, Navy, Marine 
Corps, Red Cross and social welfare services, in addi- 
tion to the representatives from the Bar, address the meet- 
ing; a question and answer period followed by a con- 
sultation period for those inductees who desire further 
confidential information or desire to execute the supplied 
form of Will or Power of Attorney. The original plan 
of providing a lawyers’ panel in addition to the lawyer 
speaker at each meeting to assist during the question and 
answer pe~iod and in consultation has been abandoned, 
it having been found that the lawyer speaker can usually 
handle the entire matter. The number of inductees de- 
siring personal advice during the consultation period 
varies from none to 5 or more. Frequently a follow-up is 
required through private consultation at the attorney's 
office, and, of course, no charge whatever is involuved in 
any instance. 

“The activities of this Committee have not been ex- 
tended beyond the incorporated city area but it is under- 
stood by the County War Council that at all times we 
stand ready to assist in any way desired. The incor- 
porated city area embraces 451 square miles, a population 
of 1,810,000 and exceeds 45 miles in greatest width. 
Application for gasoline allowance for committee work, 
however, has been denied by local OPA, calling for 
greater sacrifice of time and convenience on the part 
of committee members.” 


A vice-chairman represents the Committee in each of the 
several districts into which the War Council has divided the 
territory. A sub-committee, under the chairmanship of Rollin 
L. MeNitt, is charged with the duty of formulating and guiding 
the efforts of the main committee with respect to policy and 
program. 


The executive assignments are as follows: 


Vice-Chairmen in charge of districts: 
Harold F. Collins—Highland Park District. 
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James E. Bates—Central District. 

Alfred P. Peracca—Hollenbeck Heights and Newton Street Dis- 
tricts. 

Samuel Mirman—77th Street District. 

Rex B. Goodcell—University District. 

Lawrence Cobb—Wilshire District. 

Carl B. Sturzenacker—Hollywood District. 

Delamere F. McCloskey—Valley District. 

Ernest J. Kubeck—West Los Angeles District, N. W. 

Lawrence P. Scherb—West Los Angeles District, S. E. 

Walter W. Rennie—Venice District. 

Royal S. Riddle—San Pedro and Wilmington District. 


Vice-Chairman, Policy and Program—Rollin L. McNitt. 


Subcommittee on Policy and Program: 
Rollin L. McNitt, Chairman. 
Bernard C. Brennan. 

W. Turney Fox. 
Harold W. Kenney. 


Ex-officio members: 
Harry J. McClean, President, Los Angeles Bar Association. 
Arnold Praeger, Chairman, State Bar Committee on War Work. 
J. L. Elkins, Executive Secretary, Los Angeles Bar Association. 
George K. Whitworth. 
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SIMPLIFIED TRIAL PROCEDURE 


By Myron Westover, Presiding Judge of the Superior Court* 

HOULD the superior court adopt the procedure so suc- 

cessfully used by the judges of the United States district 
courts of analyzing contested civil cases before trial ? 

Should written analyses of contested civil cases be required 
before the cases are placed on trial calendars? 

To illustrate: Judge Ralph E. Jenney of the United States 
district court causes his secretary to write to counsel shortly 
before trial 

(a) requesting each counsel to file a brief statement of 
the facts he is prepared to prove; 

(b) requesting each counsel to file a brief summary of the 
points of law involved together with citations in support; 


*The author wishes to make it clear that he speaks only for 
himself. The views expressed in this article do not necessarily repre- 
sent the views of the judges of the superior court. 
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(c) requesting counsel to confer to determine what facts 
can be agreed upon, if any, and to stipulate to such facts, and to 
stipulate to writings to be used; 


(d) requesting counsel to attempt to make a settlement and 
to inform the court promptly of the result. 


From the written opening statements of facts and law the 
court analyzes the case before trial and is able intelligently 
to direct the trial. Obviously, such procedure in our state 
courts not only would shorten trials and produce settlements, 
but also would result in far more efficient trials at less expense 
and with better and shorter records. 


The above procedure is quite different from the oral pre- 
trial begun in Detroit and London about 1928 and later adopted 
in Boston, Cleveland, and other eastern cities, and more re- 
cently in Chicago, and, I am informed, now being’ used through- 
out Illinois. It was tried here a few years ago. It is authorized 
for optional use by the new federal Rule 16. 


The procedure now used in the federal district courts may 
be considered as a written -pre-trial. Its obvious advantages 
are that lawyers may discuss it by telephone or personally at 
their convenience at any time and place, exchanging their 
drafts of statements and stipulations, or either, without appearing 
in court. 


Our lawyers are now so exceedingly busy that they cannot 
afford to sit around a court room waiting for trial. That is 
equally true concerning litigants, jurors, and witnesses, both 
experts and ordinary garden variety. After “due process” 
of waiting, and the trial actually begins, how much precious 
trial time is wasted under our present methods? This question 
is not asked for rhetorical effect. To prepare yourself to answer 
the question in your own mind from your own experience, go 
over your trials of the last month, three months, or six months, 
and try to determine what proportion of the time was devoted 
to developing the facts and the law relating to the essentials 
which produced the judgment or decree. I have asked similar 
questions of scores of able trial lawyers. They usually have 
estimated that only about one-fourth of the time was usefully 
employed to get the result. 

An experience of Judge Jenney, as revealed in the local press, 
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illustrates the efficacy of pre-trial practices. In the famous 
case brought by the City of Long Beach against Union Pacific 
Railroad, Southern California Edison Company, and a num- 
ber of oil companies and dock and terminal companies involving 
about a billion and a half dollars worth of property, a series 
of pre-trial conferences were held to determine how to stream- 
line the trial. The large battery of attorneys involved said 
that the case would take two years to try. As a matter of fact, 
it took less than three months. Weeks before the trial started, 
every pertinent point of law was thoroughly briefed and sub- 
mitted -to the court and to opposing counsel. The court ruled 
on many of these points of law before the actual trial opened. 
Every document and map which was to be introduced in evidence 
was copied in many counterparts. Three copies were given to 
the judge and one to each attorney. There were many hundreds 
of documents in the chain of title. Each document was num- 
bered chronologically with the number which it was ultimately 
to take as an exhibit in the trial. These documents were put 
on paper of uniform size and were inserted in large loose- 
leaf binders. As a result, deeds, contracts and decrees, some 
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of them hundreds of pages in length, were offered and received 
in evidence at the trial in a few minutes. It was agreed 
among counsel that, had this arrangement not been perfected 
months in advance of the trial, many days might have been con- 
sumed in putting even a single document into evidence. 


Judge Jenney also had counsel prepare, long before the trial 
started, a series of maps so arranged as td show each piece of 
property involved in the litigation, together with the various 
changes in the chain of title from the date of the original Mexican 
grants down to the date of the trial. 


As a result of these elaborate preparations, with the resultant 


clarification of the issues, it was possible for the judge to give to 
counsel, weeks before the trial started, an informal opinion on 
most of the legal questions involved. 

Another case which arose on the Pacific Coast shows how 
much time and expense could have been saved had pre-trial 
preparations been perfected. The judge: before whom the 
case fell had recently been appointed to the federal bench. 


He found awaiting him a patent case the estimated time of 
trial of which was many months. A brilliant array of patent 
lawyers were to try the case. Prior to trial the judge asked 
for preliminary statements of facts which were to be proved and 
for citations of authority. When the case came on for trial 
he stated to counsel that he had never tried a patent case but 
had carefully studied and analyzed the authorities cited, and 
that he proposed to state the position of counsel representing 
the plaintiff as he understood it. The judge proceeded to do 
so for about an hour and a half. When he asked counsel for 
plaintiff to suggest any omissions or corrections, counsel stated 
that his position had been exactly stated and he was ready to 
so stipulate. The judge then followed a _ similar practice 
concerning the defendant’s case, and defendant’s counsel indi- 
cated that their position had been correctly stated. 

At the coriclusion of these two informal statements, the 
court then announced that in his judgment no principles of 
patent law were involved and that the decision would be 
governed entirely by contract law. After a short explanation, all 
of counsel agreed with the judge and settlement was made 
of the case right there in open court by delivery and acceptance 
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of a substantial check. Thus, a case which was supposed to 
take months to try, was finished and a decree signed in twenty- 
four hours. 

The legal profession in recent years has_ seen legiti- 
mate legal business diverted from it to many commissions, 
boards, and bureaus. Why? Should not the profession at 
once provide better, quicker service in administering justice 
through the courts? 

Bench and bar seem to be agreed that after the war there 
will be a mighty wave of dammed up litigation. Apparently we 
can make our courts ready to handle it successfully if we 
promptly employ improvements similar to those now used in 
our federal district courts. Will the bar cooperate with the 
courts to the end that each may help the other? 

Plans for our new courthouse are developing rapidly. We 
are approaching the end of the first phase—determination of 
our space requirements. A primary question is: With steadily 
growing population and litigation, how large must our court- 
house be to accommodate all civil courts for the future? Plans 
contemplate retaining the Hall of Justice for criminal trials. 

Our courthouse committee, of which Judge Blake is chair- 
man, with the assistance of our County Bureau of Administra- 
tive Research, has made careful studies of the operation of 
the court since 1900. These studies show that increases in 
population, in litigation filed, and in the. number of judges, 
have been relatively constant. They show that the above 
trends since 1900 probably will result in a population in the 
County of 5,500,000 in 1975, and that 78 judges then will be 
required to handle the litigation. 

Should we improve our trial procedure to shorten trials, 
to save time and money, and to turn out more work; or should 
we continue to increase the number of judges, and use our 
present procedure? 

What do YOU think? 

Suggestions are invited.* 


*Judge Westover is greatly interested in receiving expressions of 
opinion of members of the bar with respect to the suggestions and 
views stated in the foregoing article. Members of the bar and others 
are invited to write to Judge Westover at his chambers or in care 
of the Bar Bulletin —Ed. 
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THE USE AND TAX CONSEQUENCES 
OF POWERS OF APPOINTMENT 
IN INTER VIVOS TRUSTS 


By Leon B. Brown, of the Los Angeles Bar 

NE of the most effective devices used in estate planning 

is the creation of irrevocable inter vivos trusts for members 
of the immediate family of the donor. Such trusts are becoming 
increasingly popular as a means of reducing present income 
tax burdens on the family group, minimizing ultimate federal 
estate taxes on the death of the donor, and avoiding the pos- 
sibility of additional federal estate taxes on the deaths of other 
members of the family. 

This last purpose is accomplished by naming the older 
members of the family as the immediate income beneficiaries 
and providing that upon the death of such beneficiaries the 
corpus shall be distributed to younger persons. A difficulty 
arises when the donor attempts to name these ultimate bene- 
ficiaries, and it is in this connectior that powers of appoint- 
ment are most useful. For example, a husband may provide a 
life income for his wife but be uncertain as to whether all 
of his children will prove themselves equally entitled to the 
ultimate benefits of the corpus. He may solve this problem 
by giving his wife a power of appointment over the corpus, 
exercisable by will—that is, the power to divide the corpus 
among the children in such proportions as she may designate 
in her will. Or, if the children be named as life beneficiaries of 
the income after their mother’s death, the donor may give 
them the power to appoint the remainder of the trust estate 
to such persons, perhaps not yet living, as they may desire to 
favor. 

In both the examples given, there would be no _ federal 
estate tax payable with respect to the trust property on the 
death of the wife. And in the last example, if the power of 
appointment is limited to the class described in Section 811 
(f) (2) (A) of the Internal Revenue Code, there will be no 
federal estate tax payable with respect to the trust property 
upon the death of any of the children. This tax advantage could 
be gained just as well by naming or describing the ultimate 
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beneficiaries in the declaration of trust, but by using powers 
of appointment the donor has also permitted these ultimate 
beneficiaries to be determined in the light of future circumstances. 
The flexibility thus achieved is so desirable that Professor 
Leach of the Harvard Law School has said (24 A.B.A. 
Journal, p. 807) : 


“The power of appointment is the most efficient 
dispositive device that the ingenuity of Anglo-American 
lawyers has ever worked out.” 

Before using powers of appointment, however, attention 
should be given to the tax consequences. Section 811 (f) of 
the Internal Revenue Code includes in the gross estate of a 
decedent subject to federal estate tax any property “with respect 
to which the decedent has at the time of his death a power 
of appointment,” but the section restricts the definition of 
“power of appointment” by excluding powers to appoint within 
a class composed solely of the immediate relatives of the 
decedent. The inheritance and local estate tax laws of most 
of the states contain similar provisions, but without the restrictive 
definition, so that a tax is imposed upon all property subject 
to disposition by any form of power of appointment in the 
estate of the donee of the power. This was true in California 
from 1905 to 1913 and from-1917 to 1935. 

In California the widespread use of powers of appointment 
is a comparatively recent development, for the validity of such 
powers was not established until 1935, when the supreme court 
denied a hearing in the case of Estate of Sloan, 7 Cal. App. 
(2d) 319, 46 Pac. (2d) 1007. That same year the legislature 
enacted the present Inheritance Tax Act, Section 2 (6) of which 
includes property subject to a power of appointment in the 
taxable estate of the donor of the power, such property being 
taxed as a transfer from the donor to the donee. The validity 
of this provision was upheld in Estate of Elston, 32 Cal. App. 
(2d) 652, 90 Pac. (2d) 608. In the ordinary ase, therefore, 
of an inter vivos trust created by a California donor for the 
benefit of his family, the use of powers of appointirent will make 
the transfer subject to inheritance tax on the death of the 
donor. The burden thus imposed is moderated by Section 
31 of the Gift Tax Act of 1939, which provides that when an 
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inheritance tax is imposed on the transfer of any property a 
credit shall be allowed for any gift tax paid with respect to the 
transfer; but this credit is by no means sufficient to offset 
the inheritance tax liability in most cases. The gift tax paid 
may have been reduced to a very small amount by the annual 
and specific exemptions, while the effect of progressive rates may 
make the inheritance tax attributable to the transfer very high 
indeed. 

This inheritance tax disadvantage incident to the use of 
powers of appointment in inler vivos trusts has been very 
frequently overlooked. In some cases it may be outweighed 
by the advantage of flexibility in disposition of the trust res, 
but it should always be considered. In many cases of trusts 
already created, the donor may now be satisfied to have the 
corpus go to those persons designated as ultimate beneficiaries 
in default of appointment. In such cases a release of the 
power of appointment is clearly called for, since Section 
2(6)(f) of the Inheritance Tax Act expressly provides that 
the power of appointment is not taxable if it is “irrevocably 
waived and relinquished” by the donee during the life of the 
donor. 


If circumstances indicate that the power of appointment 
should be released, the release should be executed and delivered 
before January 1, 1945, unless it is a power of appointmnt 
limited to the class of persons described in Section 1000(c) of 
the Internal Revenue Code. Section 1000(c) declares that 
the release of any type of power of appointment other than 
one limited to the class described is a transfer of property 
subject to federal gift tax, but Section 452(c) of the Revenue 
Act of 1942, as amended by Section 505 of the Revenue Act 
of 1943, makes an exception for powers of appointment re- 
leased before January 1, 1945. 








BUY 
HAVE YOU 4R| BOUGHT YOURS? 














the 
fset 
aid 
ual 
nay 
igh 


( yf 
very 
hed 

res, 
usts 
the 
\ries 
the 
tion 
that 
ably 
the 


nent 
ered 
tmnt 
) of 

that 
than 
erty 
enue 

Act 


| 


NOVEMBER, 1944 


THE CLIENT CARE-TAKER 
By Hon. Frank G. Tyrrell, Judge of the Municipal Court 


LAWYER who does not “take care of his client” has betrayed 

his trust. He may not and by no means should go to the ex- 

travagant extent described by Lord Brougham, but acting within 

the bounds of decency and reason, respecting the proprieties as well 

as the fundamentals of the attorney-client relation, he should be the 
incarnation of fidelity. 


This high duty commands him from the very inception of the 
relationship. He must scruplously avoid advising action or defense 
on any other ground than that of legal right. To a lawyer who 
thinks straight, no case has or can have “a nuisance value.” And 
when the attorney is in the service of another, as a collection agency, 
does it not seem that he should insist on personal and intimate 
contact with the assignor, who is the real party in interest and 
the real client, usually? It will not do to say that this is not con- 
venient ; the right course is always convenient, and nothing else is. 


If a client is sued, the care-taker’s first duty is to ascertain the 
facts,—all the facts. This is not always easy ; often it is an onerous 
task. But the diligence and thoroughness he shows at this stage 
will largely determine his success or failure. He will thus avoid 
the cold deuche of “a surprise witness” at the trial. And if he 
cross-examines his own client in chambers, after having heard the 
story as that client conceives it, he will be saved many a disappoint- 
ment in court. 


The applicable law should always be briefed carefully. The 
other day came a case involving a small sale—an article which was 
made to order at a price of less than fifty dollars. But in spite 
of the smallness of the amount, it rested on the law of sales, which 
presents the same contradictory and complicated phases, no mattet 
what the amount. That law, both in statute and judicial decision, 
has gone through many modifications in the last fifty years. Some 
time ago, California enacted the Uniform Sales Act, and its numer- 
ous provisions have been construed and applied by our courts of 
review. ‘This indicates the laborious task which challenged the 
attorney for the plaintiff, as well as for the defendant. 

“There was not enough involved to justify the labor of brief- 
ing?” What! does a lawyer work for money? Is gain his only 
incentive? If so, he is in the wrong church, as well as the wrong 
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pew! Let him go down on ’change, among the plunging specu- 
lators, or into a bank, or among the “note-shavers,” or into some 
wholesale firm, or head up a manufacturing concern. And even 
there, in any of those enterprises, he will find the pressure of the 
moral law as unrelenting as that of the atmosphere, and will learn, 
let us hope, that, as Brandeis puts it, business itself is a profession. 

But specifically, what? First, the lawyer as a client care-taker 
has inescapable obligations to himself. No matter what the occupa- 
tion, every worker must test his work by its reaction on himself. 
He cannot afford to be neglectful or slovenly, because thus he 
degrades himself and becomes the less a man. Nor, of course, 
can he afford to become the instrument of deception or chicanery. 
As a knight-errant of Justice, he must keep his armor bright. 


Second, he will often be constrained to protect the client from 
a course of action that would be to that client’s own moral hurt. 
Whatever suggestion he receives, the lawyer has a ready test; 
does it comport with right reason and sound law? Coleridge 
somewhere says that conscience is the pulse of reason. Every- 


body knows, no matter how frequently the adage is ignored, that 
“Honesty is the best policy.” The world is still far from realizing 
the fundamental truth, that right conduct, sternly and superbly 
right, has an economic value, and in the long run, is the only 
thing that has such value. You cannot afford to build on less than 
an immortal base. 

In the next place, there is the high, fine obligation of the 
lawyer as a minister of Justice—his everlasting obligation to keep 
the precincts of her Temple clean. The May number of the 
Georgetown Law Journal has a splendid tribute, by the Dean of 
the Law School, to the life, service and character of the lamented 
Frank J. Hogan, an alumnus of the school. He quotes from 
Hogan’s message to the Law School men thanking them for their 
felicitations on his election as President of the American Bar 
Association : 

“T count on the support of Georgetown Law School men 
in the accomplishment of the primary objectives upon 
which I have set ny heart, namely, that every American 
lawyer shall make it clear that, while he is utterly loyal 

to his client’s cause, he is also wholeheartedly devoted to 

the interests and welfare of his country.’ [Emphasis 
supplied. ] 


Perhaps after all most of us cannot afford to be rich. One 
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must live? No, I deny the allegation. There are times when 
a man must die. You do not find those words “must live” on 
the lips of our soldiers, with bayonet and grenade, surging for- 
ward in bloody battle against German or Japanese. You will 
recall that Joaquin Miller, in one of his great poems, declares 
that “the bravest of battles” are not those of the incarnadined 
field, glorious as they are, but the battles in women’s hearts when 
they send their heroes to the fray. 

There is grandeur in the profession of the law; but only when 
it is followed in the grand way. It is the toil and travail of 
your creative hours, wrought in obscurity and silence, alone, un- 
trumpeted, with vast yearning, that glorifies your career, and 
redeems your work from the selfish and the sordid. 





LIFE ESTATE WITH 
POWER OF ANTICIPATION 


By Walter S. Home, of the Los Angeles Bar* 


HE estate which we have before us for consideration, although 

somewhat unusual and seldom encountered, has been the sub- 
ject of consideration in about thirteen reported cases in California 
and a multitude of cases in the United States. It was known and 
established in the common law, prior to the separation of the 
Colonies from the Crown and its attributes, limitations and de- 
ficiencies have been the subject of many articles. 

Because of these attributes, limitations and deficiencies, the 
exact estate is hard to define, so in this paper an attempt will be 
made to illustrate a limited number of the enlargements of this 
estate over the ordinary life estate; selecting those which are most 
often encountered in the reported cases and disregarding the usual 
provisions which an ingenious draftsman might insert in the instru- 
ment creating the estate and which have not been considered in the 
cases. 

The designation of the estate as a life estate with power of 
anticipation means, broadly, that the life tenant, generally, or under 
particular circumstances, may resort to the principal or corpus of 
the estate and use or consume that corpus or principal, either for 

*Mr. Home is counsel for Title Insurance and Trust Company of Los 


Angeles. This article originated as an address delivered on June 19, 1944, 
before the Section on Probate, Real Property, and Trusts. 
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particular purposes or under particular circumstances. As the estate 
is an enlargement upon the ordinary life estate the degree of that 
enlargement is measured by the intention of the creator as expressed 
in the instrument by which the estate is created. Hunt v. Lawton, 
76 Cal. App. 655 (1926). So, in Estate of Mayhew, 4 Cal. App. 
162 (1906), where the testatrix provided that her husband should 
have the use of certain money or the interest on it, with whatever 
was left to her children, the court held that the dominant intention 
of the testatrix, as gathered from an analysis of the will as a 
whole, was that the husband would be paid and would have the 
money for his untrammeled use, and that the secondary or subordi- 
nate intention and desire of the testatrix that the remainder be 
equally divided among her four children, could not be allowed to 
impair, modify or nullify the dominant and first expression of 
intention of the testatrix. Accordingly, the decree of distribution 
as ordered entered, provided for the distribution of said sum to 
the husband and upon his death, the unused portion of said sum 
to the residuary legatees. 

This disposition of the court to ascertain the intention of the 
creator is wholly logical. In almost every reported case the facts 
disclose a desire on the part of the creator of the estate to provide 
a benefit to the life tenant in not only a use of a fund or property 
or the income therefrom, but also to provide a consumption of 
the fund or property should circumstances warrant such con- 
sumption, or contingencies arise which were not in the minds of the 
parties at the time the estate was created. By extensive enlarge- 
ment of the express powers granted, almost any method of manage- 
ment and use of the property, in the broadest sense of those terms, 
may be placed in the hands of the life tenant and in this respect 
it is almost as unlimited as the most expressive trust that has 
been devised under the laws of this state. 

Indeed, this estate has been described as the poor man’s trust; 
and this description is peculiarly apt when the estate is compared 
with testamentary trusts created by one spouse for the benefit 
of the other with remainder over for children or relatives who 
have taken no part in the accumulation of the property so dis- 
posed of. 

The estate is similar to a trust in this respect also, that ex- 
treme care and thought must be given to the drafting of the 
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document by which the estate is created or the grantor’s intention 
may be ‘thwarted by some contingency which he did not antici- 
pate but which would have been overcome by express words 
had it been within his power to do so at the time the contingency 
arose. 


For example, in the case of Burnett v. Piercy, 149 Cal. 178 
(1906), the instrument creating the estate was a deed to John 
C. Piercy and Mary Piercy, husband and wife, conveying separate 
parcels of real property to each, and which, at their request, 
contained the following recital : 


“But if the said parties of the second and third parts shall not 
by an instrument or instruments in writing duly executed, ac- 
knowledged and delfivered by them jointly during their joint 
lives, convey or dispose of the said real property, such parts 
or portions thereof as shall on the death of either of said 
parties not have been thus conveyed or disposed of, shall vest 
in and become the property in fee simple of the children of the 
marriage of said parties of the second and third parts and the 
lawful issue of such of the said children as shall have died 
in the meantime, such issue taking per stirpes and not per 
capita, it being the true intent and meaning of this instrument 
that nothing herein contained shall restrict or limit or impair 
the right of the said parties of the second and third parts to 
convey, mortgage, encumber or dispose of the said property, 
or any part thereof, by an instrument or instruments in writ- 
ing duly executed, acknowledged and delivered by them 
jointly, nor shall anything herein contained be construed to 
restrict, limit or impair the right of each of said parties of 
the second and third parts to manage, control and receive the 
rents and income from the property herein conveyed to him or 
her respectively during his or her lifetime, notwithstanding the 
death of the other, it being the true intent and meaning 
hereof, that on the death of either of said parties such por- 
tion of the property hereby conveyed to the person so dying 
as shall not before then have been conveyed or disposed of 
by their joint act as hereinbefore provided shall vest in the 
children of their said marriage as hereinbefore stated, the 
survivor retaining the right to manage, control, and receive 
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the rents and income from the property hereby conveyed to 
such survivor during his or her natural life, and at his or her 
death to vest in the children of said marriage as hereinbefore 
provided.” 


John preceded Mary in death by about eighteen years and 
it was the decision of the court in this case that the power to 
dispose of the fee by their joint act ceased to exist upon the 
death of one of them, and thereafter the survivor was possessed 
of a simple life estate, without further power of disposition of 
the fee. The deed of Mary, made after the death of John, was 
ineffectual upon the remainder and conveyed to her grantee only 
an estate during Mary’s life. 


A fair reading of the case only leads to a conclusion that the 
court was right in so interpreting the deed as a matter of law, 
but what the intention of John and Mary might, in fact, have 
been at the time when they accepted the deed, is a matter of 
conjecture. Failure to extend the powers of the life tenant may 
be as subversive of the intention of the creator of the estate as 
failures to grant powers to a trustee have been fatal to the inten- 
tion of the trustor in so many cases, and whether a California 


court will go as far in finding implied powers in a life tenant as 
it will in finding implied powers in a trustee, is only a guess. 
It is far better to pay more attention to the drafting of the 
instrument by which the estate is created than to later attempt 
to add powers to the life tenant, especially if the remaindermen 
are not determinable during the existence of the life estate. 


On this enlargement of the estate, the question immediately 
arises as to the extent to which it may be enlarged without 
creating a fee in the life tenant and rendering void the remainder 
over. Apparently the danger lies not in the powers granted, but 
rather in the estate granted. In other words, there is dange1 
again in draftsmanship and there must not be a grant of a fee 
with a limitation upon that grant or the remainder will fail in 
accordance with the rule that conditions and limitations must not 
be repugnant to the estate granted. Civil Code §711; Murray 
v. Green, 64 Cal. 363 (1883). 

Yet, we can conceive of no greater power over property than 
to dispose of it absolutely, and such power would seem sufficient, 
upon first thought, to accrue to the tenancy granted to the first 
taker and raise it to a fee, thus defeating any remainder. This, 
however, is not true. The point has been raised repeatedly, but 
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the courts repeatedly have held that the holder of a power to 
convey a fee does not require a fee vested in the holder of the 
power. 

A good illustration of the argument and the answer may be 
found in Luscomb v. Fintzelberg, 162 Cal. 433 (1912), where 
a decree was entered in the estate of the decedent distributing 
all property to Susie Staples Fox, the widow of the testator, for 
the term of her natural life, with power to sell and convey the 
fee, as she might see fit, for her own use, and all property 
remaining at her death to G. E. Luscomb and F. W. Stewart. 


It was contended that under this decree of distribution, 
absolute title to the property was vested in the widow under the 
doctrine that where a devise is accompanied by an unlimited power 
of disposal of an estate given to the devisee, to be exercised in 
any manner the devisee may see fit, a limitation over is void, 
as being repugnant to the principal devise, which, by virtue of 
the absolute power of disposition, vested in the devisee the 


estate absolutely. 
In answer, the court said: 


“In none of the cases cited, as we construe them, is it held, 
where the estate of the first taker is in terms expressly defined 
to be a life estate, with a power of disposition annexed, to be 
exercised for a specific purpose only, with a limitation over, 
that the power of disposition, enlarges the life estate into a 
fee. 

“Here there is no general devise to the widow, nor any 
language indefinite or indeterminate as to the quantity of the 
estate she took. By the express terms of the decree it is defined 
to be an estate for life. While she is given a power of dispo- 
sition of the property in fee, it is not a power of disposition 
with an unqualified right to the use of the proceeds for any 
and all purposes, but for the particular purpose that the pro- 
ceeds may be devoted by her ‘for her own use’; such use 
meaning, of course, personal use by her for her support, 
comfort, and maintenance during life. There is also an 
express limitation over of ‘all of said property remaining at 
her death.’ 

“The authorities are uniform to the effect that where such 
are the terms of a devise—a life estate only being expressly 
given to the first taker, with power of disposition of the 
property for a certain purpose, with a devise over—the life 
estate is not enlarged into either a fee or an absolute right 
of property, and a limitation over will be good.” 


Cases in other jurisdictions, some of which are collected at 
36 A. L. R. 1177 and 76 A. L. R. 1153, have held that this limi- 
tation on purposes for which the use may be made is not essential 
to the existence of a remainder. While the point might have 
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been decided in some of the California cases, I find none in which 
the point was properly raised and decided. Until there is a 
satisfactory decision upon this point in this state, it would seem 
advisable to limit the purposes for which the corpus can be con- 
sumed, although the majority rule is that no limitation is neces- 
sary. It would be dangerous, under the present state of the 
California law, to provide, for example, that the life tenant may 
make a gift or testamentary disposition of the corpus and thus 
defeat the remainder. 


In Adams v. Prather, 176 Cal. 33 (1917), the will contained 
no such limitation; giving all of testatrix’s property to her hus- 
band, with power to sell any or all real or personal property, and 
upon his death the unexpended portion of the estate was to be 
given to other relatives of the testatrix. It is apparent, upon 
a fair reading of the will, that here there was no limitation upon 
the power of sale; but from the following language of the court 
it also is apparent that language was read into the will which 
was not, in fact, there: 


“The intention of Julia P. A. Prather as expressed in her 
will was to give her estate to her husband for his unrestricted 
use and consumption during the term of his natural life, with 
power to control, manage, exchange, sell, and dispose of the 
same, limited, however, in the exercise of such power to the 
purpose for which the property was given him, viz., his use 
and consumption thereof. While as to the property, persons 
dealing with him in good faith would be entitled to protection 
as fully and to like extent as though he were absolute owner 
in fee thereof, he could not as of right in his lifetime give it 
away or make it the subject of testamentary disposition of his 
death (Hardy v. Mayhew, 158 Cal. 95 [139 Am. St. Rep. 73, 110 
Pac. 113], and cases there cited.’’) 


Apparently the point had been raised in the briefs that the 
language so used in the will created a fee rather than a life 
estate with power to consume, for the court goes on to say that 
this restraint upon the husband’s power to make a gift distinguished 
the case at bar from the cases cited by appellant wherein the first 
taker is vested with the absolute right of disposition. 

While on this subject of the creation of the estate, it might 
be well to point out that, while the phrase “unexpended portion,” 
as used in this last case, was held to mean that portion not paid 
out, laid out, used or disbursed, and that “expend” is synonymous 
with “consume,” and, hence, that the husband had the implied 
power to use and consume, such construction does not apply to the 
word “residue” (Gahan v. Golden, 162 N. E. 164 at 168), and 
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the use of that word is not sufficient to create a power to antici- 
pate or consume. 

We have called this estate a “poor man’s trust” with regard 
to its use. This designation is also applicable when the duties 
of the life tenant to the remainderman are considered. While 
the ability of the creator to grant the absolute power to make a 
gift is doubtful under the California law, the law is clear that 
without such an express grant, the life tenant has no such power 
and is, in effect, a quasi-trustee for the remainderman. Jn re 
Garrity, 108 Cal. 463, 471 (1895). 

So, in Hardy v. Mayhew, 158 Cal. 95 (1910), the case which 
arose under the decree of distribution in the Estate of Mayhew, 
hereinbefore cited, it was sought to set aside gifts made by the 
life tenant out of the corpus of the estate and the court held: 


“The ‘use’ authorized was only such personal use as the 
distributee might desire to make of the money for himself, 
and that it did not include a disposition of practically the whole 
thereof either by will or by gift during his life, especially a 
gift made for the very purpose of excluding one of the re- 
maindermen from participating in what otherwise would have 
been ‘unused’ by him at the time of his death. If the district 
court of appeal had concluded that such was the effect of the 
provisions of the will in this regard, it would necessarily have 
modified the decree of the superior court in accord with the 
contention of the petitioner, making it one whereby the forty 
thousand dollars was distributed to him absolutely and not 
merely for his life.” 


And further: 


“Judge Mayhew was a trustee only in the sense that the 
duty rested on him, as a life tenant merely, to have the regard 
for the rights of those in remainder, a duty in the nature of 
a trust constituting him an implied or quasi trustee for the re- 
maindermen.,” 


See, also, Skellenger v. England, 81 Cal. App. 176, 183 (1927.) 

However, in the absence of a special showing of waste, the 
life tenant need give no bond nor other security for the benefit 
of the remainderman, where the corpus can be encroached upon 
in his discretion. (Jn re Garrity, 108 Cal. 463 (1895) ; Colburn 
v. Burlingame, 190 Cal. 697, 705 (1923). 

In spite of the fact that the California courts seem to regard 
as necessary some limitation upon the purposes for which the 
corpus may be consumed, they have been extremely liberal in 
defining those purposes. The classic is the case of Colburn v. 
Burlingame, last cited above, where the remainderman complained 
that the life tenant, the widow of the testator, was consuming the 
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corpus for purposes not contemplated by the will. In denying 


relief, the court said: 

“The life estate of the defendant is in the whole of the prop- 
erty of the estate, in the words of the will: ‘to have and to hold, 
occupy or use the whole or any part thereof in such manner 
as may in her judgment seem best for her own individual bene- 
fit and support without any hindrance on the part of any per- 
son or persons; wholly confiding in and believing my beloved 
wife will not allow said property to depreciate or go to waste.’ 

“Tt is seen that the right of the defendant to use the property 
is not confined to that necessary for her support; she may use 
it for her benefit—a term much broader than support; and she is 
made the judge of what is for her benefit; and she is to exer- 
cise that judgment without any hindrance on the part of any 
person or persons—a plain warning to these plaintiffs to keep 
hands off. For the preservation of the property the testator 
wholly confides in his wife. The defendant, it appears, has re- 
married, and for a time lived with her husband in Chicago. 
Having ample means,—the value of the estate amounting to some 
ninety thousand dollars—the not unnatural desire arises in her to 
remove to California, or at least to live there during a part of 
the year. Should she leave her husband toiling and moiling in 
Chicago? Presumably she gave this question tull consideration 
and concluded that it would be for her benefit that he should 
accompany her west. We can readily perceive that it might be 
much to her advantage that he should do so; and if in her 
opinion her life is made pleasanter or more to her liking by 
the freedom of her husband from the irksome demands of busi- 
ness we perceive no reason why, under the wide discretion she 
enjoys as to what expenditures are for her benefit, the expense 
of their common life may not be included under this head. 

“We can imagine expenditures which would be neither for her 
support nor benefit, the indulgence in which would give to the 
remaindernien a right to protection by appropriate legal remedy; 
but until the defendant uses the funds of the estate for a pur- 
pose much more remotely connected with her individual benefit 
than contributing to the support of her husband the plaintiffs 
must be content to leave the defendant in the undisturbed enjoy- 
ment of the estate bequeathed to her by the testator.” 


We can imagine that when this decision was rendered, her 
deceased husband not only turned over in his grave, but there- 
after was known as “Whirling Sam.” 

As to specific powers to be exercised by the life tenant, it is, 
of course, best in drafting the document creating the estate, to 
enumerate specifically the powers which the creator desires to 
vest in the life tenant, and it would seem that the powers to be 
so specifically enumerated could include, in California, any powers 
which are short of those enabling the life tenant to make a gift 
or devise of the property for the express purpose of defeating 
the remainder. 

Some rules might well be noted in determining just what 








ETIN 
nying 


p- 
\d, 
er 
ic- 
- 


ed 
, 


to 
of 
in 
on 
ld 
be 
er 
by 
Si- 
he 
se 


ler 
he 
ly ; 
1r- 
fit 
ffs 


yy - 


1, her 
there- 


, it is, 
ite, to 
res to 
to be 
yowers 
a gift 
eating 


what 








NOVEMBER, 1944 95 


powers should be expressly inserted in the instrument. For ex- 
ample, the power to sell does not include the power to exchange 
and it is doubtful if the express power to sell includes the power 
to mortgage. The cases throughout the United States are divided 
upon this point and there is no case in California. The reason 
for including the power to mortgage and encumber in the power 
of sale is that a mortgage or encumbrance does not remove the 
asset from the estate and thus preserves something of the 
original corpus to the remaindermen. On the other hand, a 
mortgage or encumbrance on the assets endangers the estate of 
the remaindermen in that asset without a receipt by the life tenant 
of the full value of the property. It is doubtful if the power to 
lease carries with it the power to lease beyond the term of the 
life tenancy unless the express power is given to the life tenant. 
The power to execute the ordinary lease does not carry with it 
the power to execute an oil and gas lease, as it has been held that 
an oil and gas lease is in the nature of a waste insofar as the 
estate in remainder is concerned. 


It has been noted that the power to make a gift or devise of 
the estate and thus defeat the remainder probably would be held 
in California to convert the estate of the life tenant to an estate 
in fee simple without remainder over, and until the point is 
decided by some court of this state, such power should not be 
included. 


As to implied powers, it has been stated in several of the 
cases in California that the power to consume includes the power 
of sale and although these statements are dicta, they follow the 
great weight of authority. 


There is no implied power to mortgage or encumber, but it 
is probable that a court of competent jurisdiction, in an action 
wherein all of the parties having an estate in the property were 
before the court or properly represented, would raise the power 
to mortgage if it became necessary to exercise such power to 
preserve the estates. Purdy v. Bank of America, 2 Cal. (2d) 
298 (1935). 

The power to consume also carries the implied power to lease 
according to the weight of authority ; but, as has been herein noted, 
the term of such lease will end upon the death of the life tenant. 


In addition to the cases heretofore cited, the following cases 
also have considered this estate: Estate of Tooley, 170 Cal. 164 
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(1915) ; Estate of Rath, 10 Cal. (2d) 399 (1937) ; Lord v. Atchi- 
son, 12 Cal. (2d) 681 (1937); and annotations upon the sub- 
ject may be found in 2 A. L. R. 1243, 27 A. L. R. 1381, 69 A. 
L. R. 825, 114 A. L. R. 946. 





BOOK REVIEW 


The Glittering Hill by Clyde F. Murphy. New York, 
E. P. Dutton & Company, Inc., 1944. $3.00 

Clyde F. Murphy, a member of the Los Angeles Bar 
Association, has written a novel which has won the first 
Lewis & Clark Northwest Contest, an award offered by 
E. P. Dutton & Company, Inc. The Glittering Hill is a 
story of copper and of the men who mined it in Butte, 
Montana, in the early Nineties. This vivid tale of turbulent 
life in Butte is convincingly written by Mr. Murphy who knows 
whereof he writes. He was born in Great Falls, Montana, 
is a graduate of the University of Montana, and his parents 
were Montana pioneers. 

The characters, with one notable exception, are Irish. 
Their temperaments are clearly depicted, from the ribaldry 
expressed in Grogan’s Bar or at O’Hara’s wake to the 
childlike faith and eerie qualities shown when men’s lives 
and fortunes were at stake. Whether the Irish are the pick 
and shovel miners or those in so called higher places, Mr. 
Murphy shows that they have many traits in common. 

The incidents which form the plot of the story are 
filled with suspense. They are unusually well timed, 
interwoven, and are expressed in few but accurate words. 
For these qualities Mr. Murphy’s legal training seems 
to complement his imagination. 

It is reported that The Glittering Hill is to be portrayed 
as a motion picture with Humphrey Bogart representing 
the Virginia adventurer who in Butte wrested a fortune 
from the Irish copper czar; but who failed to win the only 
girl he ever had wanted to marry, and who did marry 
the town’s lustiest prostitute. 

The Glittering Hill has in it action, color, and the 
portrayal of a period in copper mining in the United 
States which should make a good motion picture; but it 
is first recommended as a book to read.—f. A. L. 
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